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I hereby order that by-law 3.3 was at all times invalid and of no effect.
I further order that the application is otherwise dismissed.
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REASONS FOR DECISION
Introduction
The applicants challenge the validity of by-laws 8.20 and 3.3 (the disputed by-laws), which arguably restrict their ability to continue their current practice of letting out their lots on a short-term basis.  By-law 8.20 states:
“A Proprietor may be permitted to lease his or her Lot by means of a written lease or rental agreement for permanent letting provided that such lease obliges the lessee thereunder to comply with these By-Laws and provided further that the lease be in writing and any Proprietor who shall lease his Lot shall be responsible for ensuring compliance with such lease particularly so far as that lease relates to the By-laws.”
	By-law 3.3, which the body corporate resolved to record when motion 15 passed by special resolution at an annual general meeting held on 10 August 2018 Section 30(2), Act., states:

“Subject to clause 3.1 and 3.2 [which provide that lots may be used for residential purposes only, with one irrelevant exception], each Proprietor shall not use or permit his Lot to be used other than as a private residence of the Proprietor or for accommodation of the Proprietor’s guests and visitors.  Notwithstanding the foregoing, the Proprietor may rent out his Lot from time to time provided that in no event shall any individual rental be for a period of less than one (1) month.”
	The applicants argue that these by-laws are invalid because they are contrary to section 30(6) of the Act, unreasonable, and at odds with the purpose of the development as expressed in the Hope Island Resort Scheme of Development.  They argue that they will cost them significant rental income from foregone short-term holiday letting.  They seek orders in the following terms:
	“a declaration under sections 77 and/or 90(1) of the BUTGA that (Declaration):
the Body Corporate did not have the power to make By-Law 8.20 and By-Law 3.3; and/or

By-Law 8.20 and By-Law 3.3 are invalid; and
any other orders as required to give effect to the Declaration.”
Procedure and jurisdiction
The Integrated Resort Development Act 1987 provides for the development of the Hope Island Resort, and Fairway Island forms part of that development.  The Integrated Resort Development Act 1987 is a “specified Act” as defined at section 326 of the BCCM Act, and consequently the Act continues to apply to Fairway Island pursuant to section 328 of the BCCM Act.  Part 5 of the Act provides for dispute resolution, including between the present combination of parties Section 77(1), Act..  I am satisfied that the present application comes within the dispute resolution provisions at Part 5 of the Act.  Pursuant to section 90 of the Act, I may make an order that a by-law is invalid if satisfied that the body corporate did not have the power to make it.
	After I decided the application for interim orders Fairway Island [2018] QBCCMCmr 433., submissions were invited from all lot owners and the committee in response to the application for final orders Sections 73(1)(c) & (d), Act..  The applicants were invited to lodge a reply to those submissions Section 73(1)(f), Act..  The submissions and reply are summarised below and will be referred to in greater detail as relevant in the analysis that follows.
Submissions
The body corporate committee opposes the application for reasons that may be summarised as follows:
	By-law 3.3 is not contrary to section 30(6) of the Act for the reasons canvassed by the Privy Council in O’Connor (Senior) and others v The Proprietors, Strata Plan No 51 [2017] UKPC 45.; 
The applicant’s arguments about reasonableness are misconceived as they rely upon provisions of the Body Corporate and Community Manage Act 1997 (the BCCM Act) that have no application;
The body corporate is not prohibited from adopting by-laws that restrict lots from being used in a way that is permitted by the Hope Island Resort Scheme of Development;
It disputes the applicants’ claims with respect to the rental income they earn from short-term letting; and
It claims that short-term letting of the applicants’ lots has been disruptive to the peace and tranquillity of Fairway Island.
	Eight submissions from lot owners opposed the application on the basis that short-term letting will jeopardise the security of the scheme, cause traffic and parking problems, and result in the emergence of “party houses” and greater noise.  One of the applicants’ immediate neighbours claimed to already be suffering these problems.
In their reply to the submissions, the applicants stated:
	The primary motivation for opposition to their application is concern about the behaviour of their invitees, yet the disputed by-laws do not regulate the behaviour of invitees;
Concerns about the behaviour of invitees are better addressed by enforcing existing by-laws that regulate such behaviour;
No specific instances of security problems arising from short-term letting have been identified;
There is also little evidence of the other concerns regarding noise and disruptive behaviour, including in the security logs submitted by the committee; and
The referee’s order in Washingtonia is of greater relevance to the present dispute than the Privy Council decision favoured by the committee, and if a similar approach is applied the disputed by-laws will be found to offend section 30(6) of the Act.
Analysis
Do the by-laws contravene section 30(6)?
The body corporate has the power to make by-laws “for the purpose of the control, management, administration, use or enjoyment of the lots and common property the subject of the plan” Section 30(2), Act..  The respondent relied upon this power to record the disputed by-laws.
	However, section 30(6) of the Act states:
“No by-law or any amendment of or addition to a by-law shall be capable of operating to prohibit or restrict the devolution of a lot or a transfer, lease, mortgage or other dealing therewith or to destroy or modify any easement, service right or service obligation implied or created by this Act.”
	The applicants argue that the disputed by-laws are at odds with this provision if, as claimed by the respondent, they operate to prohibit non-permanent leases (by-law 8.20), or leases of a shorter duration than one month (by-law 3.3).  The applicants do not accept this interpretation of by-law 8.20, but the respondent has written to each of them and claimed that short-term letting contravenes by-law 8.20 and asked them to desist.  The respondent persisted with that argument in response to the present application, stating that new by-law 3.3 clarifies what is meant by “permanent letting” in by-law 8.20.  According to this submission, by-laws 8.20 and 3.3 operate together to ensure that only permanent leases, being leases of a longer duration than one month, are permitted.  These measures are said to control the use of lots, ensuring that they are only used for residential purposes, rather than placing an impermissible restriction on the letting of lots contrary to section 30(6) of the Act.

By-law 8.20
By-law 8.20 permits a proprietor to lease their lot via a written lease or rental agreement for permanent letting on the following conditions:
	The lease obliges the lessee to comply with the by-laws;
The lease is in writing; and
Any proprietor who leases their lot is responsible for ensuring compliance with the lease, particularly with respect to the by-laws.
	As the respondent points out, the by-law does not define what is meant by “permanent letting”.  By-law 3.3 does not define the term either.  As a matter of natural language, it seems unlikely that the short-term letting conducted by the applicants could be described in such terms.  Mr Redman stated in an affidavit that the average booking for his lot is seven days.  Nevertheless, for the avoidance of doubt I will consider both possibilities (that short-term letting is, or is not, included within the definition of permanent letting).
	If short-term letting is a form of permanent letting, then by-law 8.20 permits it to occur provided the conditions specified in the by-law are met.  If short-term letting is not a form of permanent letting, then by-law 8.20 simply has nothing to say about it.  The by-law does not state that only permanent letting is permitted.  Rather, it seeks to ensure that if permanent letting does occur, it must occur pursuant to a written lease that permits the by-laws to be enforced under the terms of the lease.  Neither possibility amounts to a prohibition or restriction of short-term letting.
	The applicants’ objections to by-law 8.20 are all made in response to the body corporate’s view that it prohibits short-term letting.  I do not share that view, and consequently I do not see that the applicants’ arguments establish that the by-law is contrary to section 30(6) of the Act or is otherwise invalid.  The application for an order that the body corporate did not have the power to make by-law 8.20 will be dismissed.
By-law 3.3
The applicants argue that the referee’s decision in Washingtonia [2018] QBCCMCmr 256. supports their contention that by-law 3.3 is contrary to section 30(6) of the Act.  The disputed by-law in that matter was in the following terms:
“Short term rentals are not permitted. Lots may not be rented, leased or in anyway hired for reward for periods less than six months or more than twice in any calendar year directly or indirectly to different tenants.”
	The referee considered that the by-law was contrary to a plain reading of section 30(6) because:

“…a by-law that purports to prevent a lot from being rented for a term of less than 6 months, or more than twice in one year to different tenants, would operate to ‘restrict’ a ‘lease’ of that lot.
	Finding no judicial consideration of the correct interpretation of section 30(6), she considered:
	Adjudicators’ interpretation of section 180(4) of the BCCM Act and their findings that it does not permit by-laws to prohibit short-term letting;

The decision of the New South Wales Civil and Administrative Tribunal in Estens v Owners Corporation SP 11825 [2017] NSWCATCD 52., in which the Tribunal found that section 139(2) of the Strata Schemes Management Act 2015 (NSW) (almost identical to s 30(6) of the Act) did not allow an owners’ corporation to record a by-law prohibiting short-term letting;
The decision of the Privy Council in O’Connor (Senior) and others v The Proprietors, Strata Plan No 51 [2017] UKPC 45. to the effect that a by-law in almost identical terms to by-law 3.3 did not offend section 20(4) of the Encouragement of Development Ordinance 1972 (Turks and Caicos Islands), which is almost identical to section 30(6) of the Act; and
	The decision of the Supreme Court of Western Australia in Byrne v The Owners of Ceresa River Apartments Strata Plan 55597 [2017] WASCA 104., which considered a by-law that only permitted lots to be used as residences, and also permitted them to be let to residential tenants.  The appellant unsuccessfully sought to argue that section 42(3) of the Strata Titles Act 1985 (WA), which is almost identical to section 30(6) of the present Act, prevented the by-law from being interpreted as limiting his right to use his lot to provide short-stay accommodation.
	The referee distinguished the by-law under consideration in Washingtonia from the by-laws in O’Connor and Byrne on the basis that the latter two were primarily concerned with the use of the lot, while the by-law before her was solely concerned with restricting the duration of a lease.  She concluded that it was contrary to section 30(6) of the Act and therefore invalid.
	The respondent disagrees that Washingtonia presents a sound basis for finding that by-law 3.3 is invalid.  It points out that by-law 3.3 is nearly identical to the by-law considered by the Privy Council, and therefore shares the same focus on the residential use of lots rather than solely seeking to impose a limitation on the duration of leases.  The respondent also criticises the referee for taking adjudicators’ orders under the BCCM Act into consideration given the differences between that Act and the present Act.
	I consider that Washingtonia is relevant but not determinative.  That matter and the present application both concern by-laws that do not permit leases shorter than a specified duration, and they both pose a question about the compatibility of those by-laws with section 30(6) of the Act.  However, it is also true that by-law 3.3 resembles the by-law considered by the Privy Council and cannot be distinguished from it in the same way as the by-law in dispute in Washingtonia.
	The by-law before the Privy Council was in the following terms:
“Each Proprietor shall: 
… 
9. Not use or permit his Residential Strata Lot to be used other than as a private residence of the Proprietor or for accommodation of the Proprietor’s guests and visitors. Notwithstanding the foregoing, the Proprietor may rent out his Residential Strata Lot from time to time provided that in no event shall any individual rental be for a period of less than one (1) month ...”
	The Privy Council found that this by-law imposed a restriction on the use of the lot, ensuring its use as a private residence, with the one month limitation only serving to clarify what is meant by residential use:

“In the Board’s view this is properly regarded as part of a legitimate restriction on the use of the strata lot, to ensure that the residential purpose of the development is protected. It does not involve an impermissible restriction on leasing contrary to section 20(4).” At [20].
	The respondent also cites the referee’s order in Osprey Mackay [2004] QBCCMCmr 35..  The applicant in that matter attempted to argue that a by-law that required a gymnasium in a lot to only be used for the purpose of a gymnasium was contrary to section 30(6) of the Act and therefore invalid.  The referee disagreed, finding that the by-law only restricted the use of the lot as permitted by section 30(2) of the Act; it did not place any restrictions upon “the passing of the interest” in the lot contrary to section 30(6).  In other words, the lot could be freely sold or let, but the gymnasium part of it had to continue to be used for that purpose by any successors in title.
	I find this decision to be of limited assistance.  The part of by-law 3.3 that requires the lot to be used as a private residence is not in dispute between the parties, and nor is the body corporate’s general power to adopt by-laws regulating the use of lots.  The dispute centres on the part of the by-law that purports to prohibit leases of shorter duration that one month.  There was nothing comparable in the by-law considered in Osprey Mackay, which focused squarely on the use of the lot and made no explicit provision for “the devolution of a lot or a transfer, lease, mortgage or other dealing therewith”.
	Like the referee in Washingtonia, I consider that by-law 3.3 is contrary to a plain reading of section 30(6) of the Act.  Irrespective of the fact that it arises within a by-law that is otherwise concerned with the residential use of lots, the final sentence of the by-law operates to restrict a lease by prohibiting it from being of shorter duration than one month.  Section 30(6) provides that a by-law shall not be capable of operating to, inter alia, restrict a lease.  This language is concerned with the effect of the by-law, not with its purpose.  Consequently, the fact that by-law 3.3 might be intended to preserve the residential character of the lot does not make it compatible with section 30(6) when its effect is to prohibit short leases.
	This conclusion is consistent with the decision of the New South Wales Civil and Administrative Tribunal in Estens v Owners Corporation SP 11825.  I do not share the respondent’s view that this decision should be disregarded because the owner’s corporation was not legally represented and did not make any submissions about the operation and effect of section 139 of the Strata Schemes Management Act 2015 (NSW).  The member can be expected to have a reasonable grasp of the legislation, and he decided the matter on the basis of section 139 despite the lack of submissions on that question from the respondent.
	My conclusion is also consistent with the findings of adjudicators under the BCCM Act, although I acknowledge (as did the referee in Washingtonia) that those decisions were made within a different statutory framework that affected their determination in ways that do not arise under the present Act (most notably, there is no equivalent of section 180(3) in the present Act).
	Further, my decision is not clearly at odds with the decision of the Supreme Court of Western Australia in Byrne v The Owners of Ceresa River Apartments Strata Plan 55597.  The Court was not required to decide the validity of a by-law that imposed a restriction upon the duration of a lease.  Rather, it considered whether a by-law that only permitted a lot to be used as a residence could be interpreted to prohibit the appellant from continuing to use his lot for short-stay holiday accommodation.  The court found that it could, but this was because of the nature of the use of the appellant’s lot rather than the short duration of each tenancy.  Holiday-makers with their primary place of residence elsewhere were held not to be using the appellant’s lot as their “settled or usual abode”, and therefore were not using it as a residence as the by-law demanded.  However, the Court noted that this would not necessarily be true of all such short tenancies.  It gave examples of someone occupying the lot for two or three months while attempting to purchase property in the area, or someone from interstate occupying the lot for a limited period while working or studying in the area, and noted that such uses may or may not be residential depending upon all of the circumstances.  That is quite different to the present case, where by-law 3.3 has the clear effect of prohibiting all leases of shorter duration than one month irrespective of how the lot will be used during the tenancy.
	However, there is no escaping the fact that I am squarely at odds with the Privy Council.  By-law 3.3 is the same as the by-law considered by the Privy Council, and section 30(6) of the Act is to all intents and purposes identical to section 20(4) of the Encouragement of Development Ordinance 1972 (Turks and Caicos Islands).  While decisions of the Privy Council are not binding precedent for a referee under the Act, they are nevertheless instructive.  But despite serious consideration of the Privy Council’s analysis, I cannot reconcile it with the language of section 30(6) of the Act.  While I accept that the restriction on the permissible duration of a lease in that matter and in the present case may well be intended to preserve the residential character of the development, it remains the case that it is a by-law that operates to restrict a lease of a lot.  It is therefore beyond the body corporate’s power and I will make an order pursuant to section 90 of the Act that it is invalid.  Unless the body corporate successfully appeals against this order, it will be obliged to record a copy of it in the land registry pursuant to section 112 of the Act, which will effectively serve to repeal the by-law as described at section 90(2).
	That suffices to dispose to the application.  Is not necessary to consider the applicants’ arguments about reasonableness or the compatibility of the disputed by-laws with the Hope Island Resort Scheme of Development.  Nor is it necessary to consider the respondent’s claims that the applicants’ guests are disruptive.  By-law 3.3 is invalid because of section 30(6) of the Act irrespective of any of these other considerations, and by-law 8.20 has not been shown to be invalid because all of the applicants’ arguments to the contrary are predicated on the erroneous interpretation that the by-law prohibits short-term letting.

Conclusion
For the reasons given above, I will order that by-law 3.3 was at all times invalid.  The application will otherwise be dismissed.

